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FIRST WORD
Same old, same old?
New authority must fundamentally change perceptions of the
FSB bureaucracy as applied particularly to retirement funds.

E

very now and then there come once-off
opportunities to begin the clean-ups of public
entities. Often they follow the exposure of
maladministration, or worse, and the appointment of a
new leader intent on remedial action.
It begins at the top, seen by the election of Cyril
Ramaphosa as state president. In rapid succession, he
returned Nhlanlhla Nene and Pravin Gordhan to key
ministerial positions. Under their watch now fall such
troubled state-owned enterprises as Eskom, Transnet,
Denel and SA Airways. The SA Revenue Service is in
line for a top-down shake too.
Not so, however, with the Financial Services Board.
Not yet, at least, despite the Financial Sector Regulation
Act having become effective from April. Under the
Act, the FSB will be collapsed into the Financial Sector
Conduct Authority.
It isn’t as though the FSB is “troubled” in a sense
similar to the state-owned enterprises. But similarly
needed here is enhanced efficiencies to come with a
refreshment of personnel under inspired leadership.
Demonstrable differentiation of the new from the old,
stale in bureaucratic reflexes, will build the confidence
and capacity allowed by a budget that provides

remuneration levels competitive with the private sector.
Migration from FSB to FSCA will take longer
than the next few months. The FSCA posts of
commissioner and deputy commissioners must be
advertised, applicants short-listed and interviewed,
then selected. Staff will need to be transferred, with an
eye on employee-relations processes, from the FSB to
the FSCA.

A

nd it will require, as National Treasury properly
insists, that the FSCA be established in an “efficient
and effective manner with the least disruption” until
the commissioners and deputy commissioners have
all commenced service. Once they have, the existing
FSB executives will continue in office for a further six
months to assist the new commissioner and deputies “in
an advisory capacity”.
That’s the fly in the ointment. The executive officer
of the FSB is Dube Tshidi. In his role as Registrar of
Pension Funds, his departure from the scene should
not be delayed. There are persuasive reasons, argued
in the Cover Story of this edition and previously (TT
Sept-Nov ’17).
Neither is Tshidi a master of accountability and
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can envy.
Unlike state-owned enterprises, where only recently
did funders come to influence governance structures,
the payers of levies have had no say in the composition
of the FSB board. Like state-owned enterprises, it
reported to a minister. In the case of the FSB, this was
the Finance Minister who also appointed its executive
officer and their deputies.

A

Lingering shadow
urgency, even in addressing the frustrations of the
Pension Funds Adjudicator (TT June-Aug ’17). By way
of another example, he wields a big stick but ducks
from disclosures on matters pertaining to certain
curatorships. Controversies over “surplus stripping” are
a long-standing case in point.
Although the FSB is a public entity, it differs from
state-owned enterprises. Its revenue derives not from
the fiscus or the bond market but from levies imposed
on regulated institutions, substantially inclusive of
retirement funds. Because it’s not in the interests of the
regulated bodies publicly to smack their regulator, for
fear of a backlash, they tend to simmer in silence.
Whatever the attributes of Tshidi in other aspects
of FSB operations, his accomplishments as Registrar
of Pension Funds are hard to flaunt. He’s also way
beyond the retirement age of 65 that the Public Finance
Management Act stipulates.
There’s no obvious advantage in having him hang
around for advice when Olano Makhubela, seconded
from National Treasury to act as deputy executive
officer for retirement funds, enjoys an industry-wide
respect for thoughtfulness and dialogue that Tshidi

ppointments of the FSCA commissioners and
deputy commissioners start with a short-listing
panel that basically comprises nominees of the National
Treasury director general, the Reserve Bank governor,
the National Consumer Commission head, a body such
as the Institute of Directors or another body “focused
on ethics and good governance in the financial sector”,
and a person whom the Finance Minister will choose
for “suitable experience in the financial sector”.
That’s encouraging now that Nene is overseer. He’d
be aware of scrutiny to which the FSB has been exposed
in the media, the courts and the parliamentary standing
committee on finance. It hasn’t all been one-way flattery.
The mandate of the FSCA is much of a muchness
with the FSB. Whether it will be the FSB, under guise of
different livery, depends largely but not exclusively on
the commissioners and deputy commissioners. Should
there be no introduction of fresh faces at the top, and no
replacement of key officials down the order, the promise
will lack purpose.

T

he outstanding opportunity of the FSCA is to
recruit talented youngsters, keen to launch their
careers in law and related disciplines, similar to the way
that they’re drawn notably to keep invigorated the US
Securities & Exchange Commission. Otherwise, without
an infusion of fresh blood, the advent of the FSCA will
be an opportunity lost.
For all the requirements of continuity, retention of
the present FSB executive officer as advisor-in-chief to
the new guard (if that’s what they’ll be, titles aside) is
hardly inspirational. It merely grounds the scepticism
that the old bureaucracy, down to the officials he
prefers, will run into the new.
Allan Greenblo,
Editorial Director

n
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PERSONAL LIABILITY

Expect no thanks
Fund trustees were kicked in the pants.
Now they must hope for High Court relief.

T

rusteeship, like old age, isn’t for sissies. Four
erstwhile trustees of the IF pension and provident
funds have found out the hard way. For their
sakes, may it not become even harder should a judgment
and costs be awarded against them.
Having had to pick up the bills for legal expenses
to date, there’s already sufficient hardship to cause
premature aging. And for the sakes of anybody who is
a trustee, or thinking of becoming a trustee, learn from
their experience. At least some good can then come of it
(see box).
The IF funds are umbrella arrangements for a few
dozen participating employers and several hundred
employees. The former trustees, having been found by
the Pension Funds Adjudicator to be personally liable for
the cost of a database rebuild, have been hit with a bill for
over R17m.
They want the complaint to the Adjudicator, by
various employers who contend that the rebuild should
not have been paid from deductions in the members’
share of funds, to be reheard afresh. After several false
starts, the matter goes to trial in the South Gauteng High
Court towards the end of May.
The Adjudicator is not a party to the litigation. Much of
the detail has previously been described (TT Oct-Dec ’16).
Briefly, the four former IF trustees – Gail le Grellier,
Renier Botha, David Lepar and Carel Smith – seek an
order to set aside the Adjudicator’s 2013 determination.
It had declared that the IF Four had managed the funds
improperly, causing them financial loss, and directed that
they personally pay the funds for the database rebuild.

The cost of the rebuild was R18,2m. This is what
they’d have to pay, jointly and severally, minus R1m
that had been paid in settlement (without admission
of liability) by Tony Kamionsky of Dynamique (the
predecessor to Aon as the funds’ administrator).
According to the IF Fours’ heads of argument, they
had been advised by Aon (appointed in 2008 to take over
from Dynamique) that the funds’ membership data was
inaccurate. Having received two quotes, they appointed
accountancy firm Deloitte to rebuild the records and
resolved that the costs be paid by a levy of roughly
2,5% against the funds’ assets. Participating employers
complained against the levy’s imposition.

T

he IF Four were not accused of themselves having
maladministered the funds. Rather, as trustees, the
complaint was that they were responsible for the actions
of then administrator Dynamique. To the extent that
Dynamique had maladministered the funds, the IF Four
were responsible either vicariously or because they had
failed to exercise proper oversight.
However, it’s argued in their heads, the IF Four were
appointed long after the funds’ inception in 2004. It was
only during their later tenure that they became aware
of the funds’ financials not having been audited. And
only once Dynamique had been replaced by Aon did it
become clear that the funds’ data “lacked integrity” and
were “unreliable”.
The IF Four cannot be held accountable for the
unreliability as if they were its cause, they say. The
unreliability did not arise when they became trustees but
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BASIC TIPS

Jacobs and Thyne . . . fair notice

had its origins when the funds were incorporated and
none of the IF Four were trustees.
The complaint does not suggest how or when the IF
Four should have acted: “If the end result is the same,
then the complainants cannot be said to complain
about having suffered any prejudice as a result of (the IF
Four’s) alleged failure properly to oversee Dynamique’s
administration of the IF funds”.

F

or example, Le Grellier took office in November
2006. Ought she immediately to have discovered the
maladministration by Dynamique and, if so, what should
she have done? Should she immediately have terminated
Dynamique’s administration in 2007 and, if so, what
would the new administrator do on its appointment?
Would it have immediately drawn her attention to its
inability to finalise the financial statements, because of
the membership data’s unreliability, or would this have
taken some time to discover?
Irrespective of whether the discovery was immediate
or later, it’s suggested that the rebuild exercise was
“necessary, prudent and inevitable”.
The issues that the IF Four want decided are whether:
u They ought to be held personally liable for the
maladministration by Dynamique and Kamionsky;

u Their decision to treat the costs of the rebuild as a
special expense to the funds was a proper exercise
of their powers as trustees;
u The costs of the rebuild ought to have been
recovered from the professional indemnity
insurance (PI) cover held in respect of the trustees
and the funds.

W

hen the rebuild was done, it’s pointed out, there
was no claim and no loss suffered by the funds.
Further, the PI policies excluded liability relating to “any
claim/loss arising in any way from the issues raised by
the auditors following their audit for the year ended 28
February 2006”.
These issues concerned the data’s unreliability and the
material weaknesses in the funds’ records. They stemmed
from a time prior to the appointments of the IF Four and
ultimately led to the rebuild necessity.
Moreover, the argument runs, Aon had failed to pay
the PI premiums for the year to end-July 2011. But even
if the premiums were paid, the insurers had advised
that they would have elected to void the policy due to
Kamionsky’s misrepresentation and non-disclosure.
Think of it this way. If the judgment goes against the
IF Four, they’d each have to pay over R4m from their own
pockets. Plus costs of the litigation. Plus legal expenses
incurred beforehand. Still want to be a trustee?
n
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Make active great again
A reflection on the rise of factor-based strategies by Jason Swartz,
head of portfolio solutions at Satrix.
As investors we’re all looking for the same thing: the best
possible returns at the lowest possible risk and with minimal
cost. Sound impossible? If we consider the rise of factor
investing (or smart beta), this might not be that far-fetched.
If we look at the top performers in the General Equity category
of unit trusts for 2017 (table 1 below), it appears that all the top
performing equity funds were completely dominated by
funds that are systematically run, i.e. their positioning is not
determined by a traditional fund manager making fundamental
calls, but rather by a disciplined rules-based approach selecting
stocks to buy and sell based on a measurable investment
characteristic.
This approach is known as factor investing. It embeds those
same factors or characteristics that active managers exploit to
deliver alpha, such as value, momentum, quality or size, but in
the passive space these are implemented in a passive or rulesbased approach.
Factors are the fundamental building blocks of investment
returns, and are measurable characteristics of listed stocks
that may in some way explain future performance. We are able
to measure many of these ‘factors’ and then test them to see
whether they have any predictive power.

Why do factors work? They compensate investors for risk
and exploit behavioural anomalies in the market. By tilting a
portfolio to a factor (e.g. small caps) an investor expects to
get a return above what the broad market (dominated by large
caps) typically provides.
Importantly, our fundamental view is that these factors are
fairly precise and intuitive drivers of risk and return in
portfolios. Investors will ultimately benefit by viewing their
portfolio through a holistic ‘factor lens’, and making investment
decisions based on this approach. Understanding the different
risk factors in your portfolio is critical, as it can lead to far better
insights and more informed portfolio construction decisions.
And just like that, it sounds as if we’re slipping into the
depths of a tiring ‘active vs. passive’ debate… meh. In some
respects, perhaps. The debate I want to have is not whether
the average active manager can consistently outperform
broad equity benchmarks. They can’t, by the way. But have
factor-based strategies (as represented by six out of the top
ten performing General Equity funds in 2017) stuck their hands
up as a legitimate investment proposition relative to traditional
strategies?

Now, I’ll be the first to admit it. Any fund or strategy can
end up being a top-performing fund
over a short period such as a year.
Table 1: Top 10 out of a total of 165 General Eauity Funds
Furthermore, even if a specific strategy
Fund name
Fund Size (R’m) 2017 total return (%)
has outperformed its peer group or the
Satrix Quality Index*
R425.20
38.9 market consistently over a period of
Satrix Momentum Index*
R202.50
31.9 time, the strategy is always susceptible
Momentum MoM Emerg Mgr Growth*
R2 144.60
31.4 to suffering periods of substantial
Satrix Dividend Plus Index*
R103.10
26.4 underperformance under certain
market conditions, due to their specific
Sygnia Divi Index*
R13.10
26.2 cyclicality.
CoreShares S&P SA Top 50
R1.30
23.7
What we typically advise clients is to
ALUWANI Top 25
R445.78
23.3 blend different and uncorrelated factor
Aeon Smart Multi-Factor Eq Prescient*
R18.03
22.6 strategies, as this produces more
Saffron SCI Large Cap Fund
R227.60
22.2 diversified portfolios. This mitigates
Prescient Core Equity*
R1 509.60
21.1 the peculiarities associated with each
individual factor.
Source: Morningstar, January 2018
Note: *Indicates funds that follow a factor-based strategy. But here’s what is interesting. If you look
at this list of top-performing funds, they
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have no specific investment strategy in common. One would
expect that over a particular period, a specific investment
style would emerge as a clear winner. Last year, Quality,
Momentum, and Dividend Yield featured as outperforming
strategies, an almost unprecedented outcome.
Moreover, the top-performing funds were predominantly all
factor-based (systematic, rules-based). It suggests that not only
is this approach style agnostic, but that 2017 saw an almost
universal failure of traditional managers to outperform across
all investment styles.
This outcome advances the debate around active vs. passive
(meh again), to one that frames the discussion around
‘traditional active vs. factor-based active’. If factor-based active
strategies continue to illustrate their efficacy and ability to
produce superior risk-adjusted outcomes, clients will benefit via
improved transparency, capacity, predictability of returns,
and importantly, lower fees (see chart below).
On the point of investment fees, it is interesting to observe that
the top 20% of General Equity funds in 2017 averaged 0,82%
management fees, and 1,15% of total expense ratios known as
TER (see chart below), with poorer-performing groups of funds
demanding high fee levels. Investment fees have certainly
shown to be an arrow in the quiver of factor-based strategies.
However, the primary motivation should not be low fees but to
empower investors to build portfolios simply and efficiently.

Swartz . . . search for winners
into a style box, it remains important for
a manager who exhibits an investment
philosophy relating to quality that that manager
be measured against a quality factor-based
strategy.
The rub here is that everyone’s definition
of quality (or any other factor) is different.
Ultimately one needs to lean toward providers
with transparent, intuitive and academically
grounded factor definitions. It provides a
powerful way for investors to access tools
for diversification, and also to unlock marketbeating returns.
This way, factor-based or otherwise, we can
truly make active great again.

Another constructive application of factor investing is
performance benchmarking. An investor can now understand
the value the active manager is adding beyond factor
exposures, and particularly in relation to their fees charged,
given that pure alpha is rare and more expensive.
While many fund managers explicitly avoid boxing themselves

www.satrix.co.za
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Conspiracy to deceive
Pension fund mustn’t simply accept what the employer tells it.
Bitter experience at the EPPF.

T

he contortions to grant Brian Molefe a
R30,1m payout from the Eskom Pension &
Provident Fund have been laid bare by the
North Gauteng High Court. Its judgment reflects
poorly not only on Molefe but also on the then
Eskom chair and board, the then Minister of Public
Enterprises and on the EPPF itself.
All were parties to a scheme that the court
declared unlawful. In this salutary lesson of corporate
governance gone bad, one of SA’s largest and most
respected pension funds is shown to have been remiss.
From the outset, it should have been glaringly evident
that Molefe wasn’t eligible for the benefits that the
EPPF was prepared to bestow.
Instead of arm’s length interrogation through
the rigmarole, to take a view independently of the
employer as a pension fund should do, the EPPF
played along. Without the court’s intervention at the
initiative of the Democratic Alliance, the Solidarity
union federation and the Economic Freedom Fighters
– strange bedfellows indeed – the EPPF would have
suffered something akin to fraud.
As it was said by Justice Matojane, with two other
judges concurring, the EPPF had failed to comply
with the Pension Funds Act and even with its own
rules. The EPPF’s explanation that it had relied on
the relationship of trust it had with Eskom and was
satisfied on the basis of information provided by
Eskom “extends incredulity”.
There was a strong inference, the court held, that
Molefe’s early-retirement agreement with Eskom was

“a deliberate scheme” devised by Eskom with the
involvement of Molefe to afford him pension benefits
to which he wasn’t entitled. The scheme had permitted
Molefe to proceed to early retirement at age 50 by
buying him extra pensionable service.
On Molefe’s own version, the “mistake” he made
related to his entitlement to early retirement and not
to his resignation which had become effective at endDecember 2016 (once he’d returned to Eskom after a
brief stint as an ANC MP). The court was scathing:
“An application for early retirement is a resignation.
An employee cannot retire and resign. Mr Molefe’s
decision to leave was not conditional in any way
and had nothing to do with the early-retirement
agreement. (It) had not yet been concluded when he
announced that he would leave Eskom and he had
no reason to believe that the board would accept his
application for early retirement. If the application
was refused, he would not have been entitled to
return to Eskom as the employment relationship had
terminated.”

M

olefe’s resignation had been accepted by Lynne
Brown, then the Public Enterprises Minister
who represents the state shareholder and appoints
the Eskom chief executive. On the day of Molefe’s
resignation, Brown indicated that she accepted it.
Molefe never corrected her on her misunderstanding
that he’d resigned.
When it emerged that Molefe would be getting a
R30,1m pension payout, Brown responded that it had
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Molefe . . . gone, money and all
no legal rationale. She requested Eskom to renegotiate
a package with Molefe.
No, said the court, because it was irrational for
her to approve the reinstatement of Molefe as a better
value proposition to an unlawful pension proposal:
“The correct approach would have been to refuse the
pension payout proposal out of hand. There was no
obligation on the Minister to incur the burden of an
unlawful obligation on behalf of Eskom.”

13

Brown had been deceived about the nature of the
decision being taken. She knew nothing about the payout
and Ben Ngubane, then the Eskom chair, had already
signed the reinstatement agreement when he sent it to her.
The allegations against Molefe, contained in the
Public Protector’s report on state capture, were so
serious that they were the reason for his resignation.
They were “highly relevant” to Molefe’s suitability for
reinstatement as Eskom group chief executive. His
reinstatement was “at variance with the principle of
legality and is invalid”, the court held.
It also found that Molefe was “never entitled to
receive any pension benefits from (the EPPF) made in
lieu of such benefits and were patently unlawful”.
Sibusiso Luthuli is no longer the Chief executive and
principal officer of the EPPF. A pillar of the pensionfund establishment, he’d distinguished himself as vice
chair of the Batseta board. He’d have learned a hard
lesson, a lesson for the learning of all principal officers
and trustees.
n
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monumental problem of unclaimed benefits in South Africa. We
are ideally placed to do so, with a proven track record that uses a
multi-level approach to tracing missing members effectively without
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Fairheads Unclaimed Benefit Preservation Pension Fund and
the Fairheads Unclaimed Benefit Preservation Provident Fund.
Fairheads – Getting unclaimed benefits paid.
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Due for retirement
The existing Pension Funds Act – running to more than 400 pages, with regulations, constantly amended – deserves to be placed in a home for the aged.

I

n 1956, Elvis Presley topped the hit parade with
‘Heartbreak Hotel’. On Broadway, the musical
‘My Fair Lady’ opened. Egyptian president Gamal
Nasser nationalised the Suez Canal, Nikita Krushchev
denounced Stalin and a Springbok rugby team toured
New Zealand under management of Danie Craven.
The landmark event in SA, with J G Strijdom as
prime minister, was the ANC women’s march on the
Union Buildings in protest against the carrying of
‘passes’. It was also the year in which the Pension Funds
Act was promulgated.
The antiquity of the Act is illustrated by its historical
context. In the 62 years that have elapsed since birth,
its former self has been patched so many times that
it’s a quilt of confusion between erstwhile intent and
modern-day requirement.
No better example suffices than the present
move to consolidate standalone funds into umbrella
arrangements. Until a few years ago, the Act covered
over 14 000 standalones mainly of the definedcontribution variety but also having several of
the defined-benefit model that prevailed during a
generation of distant memory.
Now, as Retirement Funds Deputy Registrar Olano
Makhubela told the annual conference of the Pension
Lawyers Association, National Treasury wants the
present number of some 1 650 active funds reduced to
about 200. “We are trying to nudge the smaller funds
into umbrellas,” he said.
It isn’t likely to be quite so straightforward. A sample
of some basic issues to be considered:

Back in the day . . . things were different
u The independence of umbrellas’ trustees from their
institutional sponsors with attendant cost
implications;
u The rights, from which umbrellas are exempt, of
employers to nominate and for members to elect up
to 50% of fund trustees;
u The premise that there’s ready availability of ‘fit and
proper’ aspirant trustees willing to serve only at
hourly rates for attendance at meetings;
u The distancing of employers from employees as
umbrellas’ participating employers incline to
abdicate their workplace accountability and
communication interactions;
u The desirability of objective research on cost
comparisons between umbrellas and standalones,
rather than the broad-brush assumptions that
all umbrellas (which operate dissimilarly) are
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necessarily cheaper by virtue of critical mass alone;
u The preferences of funds themselves because there
do exist members and trustees of smaller standalones
who insist that they’re better off where they are;
u The payment of penalties, whether by trustees
personally or fund members indirectly, for late
submission of funds’ audited financials;
u The revolutionary displacement of paper-based
reporting by information technology that
brings with it the digital capture of records and
instantaneous means of communication between
funds, members and the regulator.
There are solid reasons – largely to do with anticipated
cost benefits, administrative ease and improved
supervision – that National Treasury is supportive of
consolidation. Makhubela also looks askance at the high
volumes of litigation in the industry. Perhaps this too is
a function of the Act’s ambiguities.
Given the tectonic shifts in industry structures, and
the advent of the Financial Sector Conduct Authority,
the time has arrived for a completely reworked piece of
legislation. Elvis, Krushchev and Strijdom are long gone.
The Pension Funds Act of 1956 should go too.

Mountain of litigation

I

n its latest annual report, the Pension Funds
Registrar refers to five pending appeals and 17 new
appeals against his decisions. High Court applications
have been made.
Three of the applications seek to challenge the
validity of the regulation pertaining to the allocations
of surplus in pension funds. In another matter “a
pension fund is claiming damages of some R70m from
the Financial Services Board and the Registrar...for
losses suffered due to alleged failure by the FSB to fulfil
its duties in terms of investment activities in a fund
managed by Trilinear Asset Management”.
Although the report doesn’t identify the applicant,
it’s known to be the Pepkor fund following the debacle
at Trilinear (TT Sept-Nov ’12 and June-Aug ’13). Once
the FSB had completed an inspection in 2008, it had
nonetheless allowed Trilinear to continue trading and
had not warned investors of the risks.
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FSC stimulus

A

critical element of the recently-gazetted
Financial Sector Code (TT Feb-April) is Black
Business Growth Funding (BBGF). It’s an innovative
and constructive way for financial-sector participants,
as allocators of capital, to accelerate SA’s transformation
and simultaneously to stimulate improved productivity.
The revised FSC encourages participants to reach
their scorecard requirements by extending finance to
black-owned and black women-owned companies. It
also provides for the capital to be distributed by black
investment managers, so helping in transformation of
the SA private equity industry.
Under the Ownership pillar, banks and life offices
can top up their BEE ownership shortfall through
this scheme as an ‘equity equivalent’. For those
financial institutions which had previously concluded
empowerment deals to bring in black ownership and
where the empowerment partners have sold their
shares, these institutions now have a mechanism that
won’t further dilute such existing shareholders as
pension funds.
In addition, participants can score points under the
Empowerment Financing pillar by allocating capital to
black businesses and providing the money to help other
businesses transform.
Potentially worth more than R100bn, BBGF is
envisioned to channel the flow of funds from the
financial sector through black private equity funds into
the real economy. This level of investment will help to
drive growth and job creation as well as transformation.
Applied as intended, it should be highly positive for the
economy as a whole.
What makes this mechanism smart is the way it will
run. BBGF leverages existing mechanisms for capital
deployment, tweaking them to achieve empowerment
objectives. It can operate within many existing
legislative and prudential rules to ensure effective and
efficient deployment of capital. Using the established
private equity sector, while ensuring that black private
equity managers handle the deployment, is an example.
The private sector is already responding. Investment
manager 27four, owned by black women, is setting up
the Black Business Growth Fund in partnership with
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industry body ASISA.

Job changes

T

wo should be noted as both involve prominent
personalities in the retirement-fund industry:

u In a fallout at the
National Union of
Metalworks, now part
of the SA Federation
of Trade Unions,
long-serving social
security coordinator
Sam Tsiane has
become an official
at Cosatu. He’d
taken his dismissal
from Numsa to
Tsiane . . . new Cosatu
the Commission
offcial
for Conciliation,
Mediation &
Arbitration (TT March-May ’17), concerned
amongst other things that he could no longer be a
trustee of the various pension and provident funds
where Numsa is a sponsor;
u After 24 years as in-house lawyer at Alexander
Forbes, Leanne van Wyk has joined David Weil’s
Investment Consulting & Trustee Services. Some
colleagues from her team might follow.

Mr Clean

A

lthough invited, there’s been no response from
Cosatu funds coordinator Jan Mahlangu to an
article questioning his ‘fit and proper’ credentials for
appointment to the boards of the SA Local Authorities
Pension Fund and the Municipal Councillors Pension
Fund (TT Feb-April). However, the Financial Services
Board has provided some background.
It says that his appointments were based on his
technical abilities. These had been proven to include
his years-long services at Cosatu and Nedlac as well as a
board member of the Financial Sector Charter Council

and roles within the
Association for Savings
& Investment SA.
He’s shown his worth
at the MCPF, placed
under curatorship in
December. During his
tenure, he not only
sought to lay formal
charges against former
officials but also
Mahlangu . . . MCPF
brought to light the
investigations by auditor exposed
Ngubane Inc and
Integrity Retirement Fund Administrators. Amongst
others, for law firm Maluleke Seriti Makume Matlala
and administrator Akani a lot of answering lies ahead.
The report of curators Juanito Damons and SophieThabang Kekana (available on the FSB website) is
hair-raising. They describe irregularities (and worse)
that presage possibly one of SA’s ugliest pension-fund
scandals, in turn raising questions over the supervisory
capacity of the regulator to have pre-empted them.
The timing of Mahlangu’s appointment to the MCPF
board has enabled him to emerge with colours flying, as
they will be too with the SA Local Authorities Pension
Fund.

Transnet funds advance

I

t’s hailed as a victory for 60 000 pensionermembers of the Transport Pension Fund and
Transnet Second Defined Benefit Fund. But the
judgment of the Constitutional Court, in favour of their
two class-action representatives, is a significant yet only
another step in a long haul.
The scrap has continued for ages, one skirmish
following another (TT Jul-Sept ’16). May the pensionermembers live long enough to see its finality.
The representatives made three claims: for a 1989
promise made during a run-up to the establishment
of Transnet to be honoured by it; for the obligations
of Transnet to maintain the funds in sound financial
condition, paying into them if necessary, and for
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reversal of an “unlawful donation” made by one of the
funds to Transnet.
Previously, in the High Court, Transnet has raised
several exceptions. Some were upheld and others
dismissed. The Supreme Court of Appeal had refused
leave to appeal against the orders upholding exceptions
and refused conditional leave to cross-appeal against the
orders rejecting the exceptions.
Now the Concourt has granted the funds’
representatives leave to appeal against the orders that
upheld the Transnet exceptions. They’d argued that the
effect of the High Court order would deprive them of
the opportunity to pursue two constitutional causes of
action in class-action proceedings.
Concourt judge Johan Froneman held that the 1989
promise had been clearly set out and the parties were
bound by its contractual terms: “There is nothing vague
or embarrassing that prevents (the pension funds and
Transnet) from knowing what case they have to meet.”

ESG prod

T

he Financial Services Board (now the Financial
Sector Conduct Authority) has published for
comment a draft directive on “sustainability reporting”
by retirement funds. It really is a fine piece of work,
filled with intent to promote the social good, and clearly
designed to push along Regulation 28 for consideration
of ESG (environmental, social and governance) factors
in the application of funds’ investment policies.
It is an incremental move for better supervision
and transparency. It’s also significant for insisting that
trustees apply their minds, not merely leaving it all to
asset managers or consultants, and to stimulate active
ownership as in proxy voting.
Inevitably, the devil is in the detail and particularly
in jumping the chasm from the theoretical nice-to-have
to the practical how-to-do-it. More later.

Security breaches

D

eeply troubled, as evidenced by the high volume
of members’ complaints, is the Private Sector
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Hunter . . . for the poor
Security Provident Fund. Adjudicator Muvhango has
suggested that its problems could be addressed by more
effective regulatory action. Not entirely, insists pensions
lawyer Rosemary Hunter, back in practice and ever the
agitator.
Of the half-million registered security officers,
slightly fewer than a quarter million are PSSPF
members considered “active” (where contributions are
paid). Another 80 000 are “inactive” (no contributions
received for more than 24 months). Unless exempted
from the obligation, all employers conducting security
business in the private sector are required by law to
enrol their employees (such as guards) in the fund.
However, Hunter points out, there are thousands
of under-resourced employers with small numbers of
employees and high rates of non-compliance. Wage
rates are low and employment is intermittent.
Members are led to believe that fund contributions
are regularly deducted from their wages. But, when
members claim their benefits, they discover that the
contributions haven’t been paid. Amongst numerous
other factors, there’s also the cost in obtaining and
processing sometimes incomplete or inaccurate
information provided in a range of different formats.
Clearly, says Hunter, “impediments to the proper
functioning of the PSSPF are not limited to the acts
or omissions of its office bearers or administrator and
so they cannot be remedied simply by regulatory or
enforcement action against them”.
n
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COVER STORY 1

Horrible mess at Mvunonala
Another Fidentia wasn’t supposed to happen.
But now the beneficiaries of mineworkers’ savings have been hit again.

T

here must be full accountability by the
Financial Sector Conduct Authority
(previously the Financial Services Board),
and specifically by Registrar of Pension Funds Dube
Tshidi, for the debacle in the Mvunonala group. It
follows three successive blows to the widows and
orphans of mineworkers.
In the first, such was the maladministration (if not
looting) by subsidiary Bophelo Benefit Services (BBS)
of the Bophelo Beneficiary Fund (BBF) that both had
to be placed under curatorship. In the second, the
curator lumped together the monies of BBS and BBF,
apparently in contravention of the Pension Funds
Act. In the third, these monies were deposited in VBS
mutual bank (unlawfully if VBS was not an authorised
depository) where they were frozen when the Reserve
Bank put VBS into curatorship.
Should volunteered accountability provoke
litigation, on behalf of mineworkers’ dependents
who lose money, it will be a necessary consequence.
Alternatively, the launch of litigation would force
accountability; not only by the FSB but also by
attorney Juanito Damons as curator of both BBS and
BBF. His dual role produced an inherent conflict that
begs explanation, if not termination, because BBS and
BBF have different investors and competing interests.
Damons was appointed at the behest of the
FSB and, by law, operates under the control of the
Registrar. The provident funds of Amplats and Impala,
invested in BBF for payments to beneficiaries, might

have preferred a different curator but weren’t given the
choice.
Neither can they understand why, having long
suspected leakages from BBF when beneficiaries
weren’t being paid, a curator wasn’t appointed with
greater urgency; and then later how the possibly
unlawful placement of money into VBS took place.
VBS is not registered under the Banks Act.
Irregularities at BBS and BBF, holding over R500m
in mineworkers’ pension savings, had been investigated
by the FSB a year prior to it taking decisive action.
Having first appointed a statutory manager of both
entities in May last year, it appointed Damons as curator
a few weeks later (TT Sept-Nov ’17).

E

arlier this year, Damons reported to the Registrar
on the first phase of the recovery process: “The
sale of shares in Mvunonala Holdings has now been
made. The full amount of this purchase will be used
to fund the shortfalls in both BBS and BBF.” He added
that “the successful purchaser and shareholder is Vele
Investments”.
Little is known about Vele. Its website is decidedly
uninformative. Media reports indicated that it had
paid R300m for the Mvunonala purchase and that it is
the majority shareholder of VBS. In March, when the
Reserve Bank placed VBS under curatorship, the Vele
chairman resigned.
Whereas the Reserve Bank supervises banking, the
FSB regulates such Mvunonala activities as insurance,
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asset management and administration of pension
funds. It appears that myriad operations were comingled where they shouldn’t have been, and that the
overlaps escaped the regulators’ attention for too long.
Perhaps, looking only at BBS and BBF, they still do.
And this is despite the curator’s reports to the
Registrar, prior to the VBS curatorship, which
disclosed the co-mingling of BBS and BBF assets.
Why did Tshidi not then instruct Damons to pull the
money due to the BBF out of the BBS account?

R

ecall the Fidentia/Living Hands scandal a few
years back. So outraged was the FSB that it led the
charge for lengthy imprisonment of the Fidentia chief
executive. More than this, to prevent similar damage
being inflicted on widows and orphans, Tshidi himself
was instrumental in the establishment of beneficiary
funds.
The principle is that the assets of a pension fund
are “trust property”. They are separate from, and
must be kept separate from, a third party. BBF is a
beneficiary fund. BBS, as the BBF administrator, is a
third party. The interests of BBF and BBS are not one
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and the same, and neither is their money. Investors
in BBF are members of pension funds. Investors in
BBS are the shareholders or shareholder, in this case
Mvunonala (now Vele).
To be the curator of one invites conflict with the
other. But Damons appears not to see it that way. He
reported that he’d been meeting with Vele, together
with the major funds under BBF and some of the
major trusts under BBS, to ensure that various funds
and trusts are given assurances from Vele with whom
they will be dealing once the curatorship ends.
Further, he said, no final allocation of funds
recovered will be made to any fund or trust until all
phases of recovery have been exhausted and final
arrangements agreed between the parties.
Unclear is the “final arrangements” that Damons
intends to make subject to agreement between the
parties. Equally unclear are the identities of those
parties.
But clearly, to the knowledge of the Registrar
as per the curator’s report, Damons had decided
not to allocate any of the proceeds from the sale of
Mvunonala shares – intended at least partially for use
in reduction of Mvunonala’s liabilities to BBF – until
all phases of the recovery process had been exhausted.

B

y persuading funds not to terminate the
appointment of BBS as their administrator, it’s
implied that Damons is attempting to protect the
interests of Mvunonala/Vele as the shareholder. This
seemingly conflicts with his fiduciary duty as the BBF
curator.
Conversely, had the BBF’s share of those sale
proceeds been held separately from those of the BBS
(to comply with the Financial Institutions Act) and
in the custody of an authorised entity (to comply
with the Pension Funds Act, assuming that VBS was
unauthorised), the BBF may not have been exposed
to the risk of loss resulting from the VBS liquidity
problems.
But with the deposit of proceeds from the
Mvunolala sale into a VBS account held by BBS, and
the bank accounts in VBS now effectively frozen
to prevent deposits of over R50 000 from being
withdrawn, the risk of loss for BBF is real.
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What, if any, are the liabilities towards
administrator BBS and how did they arise? Damons
doesn’t say. Neither does he say why proceeds from
Vele’s Mvunonala purchase should be used to reduce
liabilities to both BBS and BBF.
Nonetheless, there’s an apparent conflict in his
decision to authorise the deposit into VBS under the
name of BBS. This itself requires scrutiny under the
Financial Institutions Act and the Pension Funds Act.
BBS, through the curator, cannot cause BBF money to
be invested in the BBS name rather than in the name
of the BBF itself or in the name of a BBF nominee
company.

It might be that, on a High Court application to
set aside Damons’ decision to deposit BBF money
in a VBS account on grounds of unlawfulness, an
order will be granted for BBF to be paid the money.
But then, presumably, the court would have to grant
similar relief to municipalities also on grounds that
their deposits into VBS were also unlawful (although
under different legislation). To do so would defeat the
freezing of accounts in VBS.
Where does this leave members of funds invested
in BBF? Up the creek, quite frankly. Let it be repeated
that the curator operates under the control of the
Registrar. He has a lot of explaining to do.
n

COVER STORY 2

Registrar in the wrong
But it wasn’t his fault. Or was it?
Liberty does the right thing, and Alexander Forbes will too.

A

ll hell broke loose in March 2014 when
Rosemary Hunter, then the Financial Services
Board deputy executive officer for retirement
funds, presented her argument to the Pension Lawyers
Association that it was unlawful for her predecessor
to have cancelled the registrations of thousands of
“dormant” funds. A consequence, she later insisted,
was material prejudice to the funds’ members.
Dube Tshidi, the FSB executive officer and the
Registrar, took umbrage and Hunter found herself in
the midst of heated acrimony. The least of it is that her
employment contract wasn’t renewed. Yet the battle
continued, right into the Constitutional Court where
judgment is awaited (TT Feb-April).
Whatever the Concourt decision, in a sense Hunter
can already claim vindication. Liberty Group has
successfully applied to the North Gauteng High Court

for the Registrar to set aside the cancelled registrations
of 25 affected funds. The number is likely soon to
extend to some 90 funds. Between R80m and R100m
is involved.

“This is a giant step in getting
benefits paid to members”
– Tiaan Kotze.
“This is a giant step in getting benefits paid to
members,” says Liberty Corporate chief executive
Tiaan Kotze.
After a series of acquisitions, Liberty found itself
with the most cancelled funds by number. The
cancelled funds administered by Alexander Forbes was
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probably higher by value. A few other institutions, less
burdened, have yet to make their stance known.
Different from Liberty is the route to be taken by
Forbes. Concerned only with those cancelled funds
which were due disbursements from its contentious
“bulking profits” a few years back, it’s understood that
Forbes prefers not going to court for the cancellations
to be set aside but instead to negotiate with the FSB
(now the Financial Sector Conduct Authority) that
allocations from the “bulking profits” be paid directly
into the funds.
An estimate is that Forbes will pay these funds
about R50m inclusive of interest. There’d then be
proven assets in the funds, meaning that they cannot
be “dormant” and their registrations cannot remain
cancelled.
Liberty filed its High Court notice of motion last
November. The order was granted when its application
was heard in March, a month after the Hunter
litigation against Tshidi and others was heard in the
Concourt. It’s perhaps unfortunate for Hunter that, as
respondents, Tshidi and the FSB hadn’t brought the
Liberty papers to the Concourt’s attention.

L

iberty’s founding affidavit was sworn by Chantal
Hugo, head of terminations in the Liberty Corporate
administration department. Despite various clean-up
processes which addressed specific records, she identified
certain “operational anomalies” which later indicated that
there must have been errors in the clean up.
So she took it upon herself, she said, to conduct an
internal audit and to rectify the anomalies. This was
“during or about late 2013 and early 2014”. The timing
would have preceded, or at most coincided with,
Hunter’s bombshell.
“Based on the work performed by employees
and agents (of Liberty) under my supervision,”
Hugo stated, “I formed the view that not all the
affected funds had ‘ceased to exist’...or been ‘wholly
terminated’...because all the affected funds currently
have assets and liabilities.”

I

n the absence of the affected funds’ management
boards, the Registrar appointed Liberty employees
as trustees. At the time it appeared that these funds
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Kotze . . . good start
had no members, assets or liabilities. However, this
wasn’t the case.
Only later, after an exhaustive process of
investigating each individual fund, did it become
clear that the registrations of these funds had been
“cancelled erroneously because the Registrar had
received and relied on incorrect information and
consequently made an error in law when he cancelled
the registrations,” said Hugo.
There were different categories of Liberty’s affected
funds. One lump was from the administration
businesses that Liberty had acquired: Investec
Employee Benefits (following Investec’s takeover
of troubled Fedlife), Capital Alliance and Standard
General Insurance. It implies a mountain of new funds
in varying stages of administrative quality on systems
that didn’t easily migrate.

A

nother category comprised affected funds
that, when the Registrar cancelled these funds’
registrations, had been transferred to Liberty
unclaimed benefits funds. After the transfers, it was
discovered that the rules of the Liberty funds did
not permit them to accept the transfer of unclaimed
benefits for members who’d died prior to the transfers.
To its credit, Liberty has gone through the pain of
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sorting an unholy mess. Blame it on over-exuberance
for having taken on board an abundance of flawed
business. Blame it on IT systems. Blame it on poor
reconciliation of records, including those of the FSB,
or whatever. Nobody other than Hunter apportions
any blame to the Registrar for having appointed
trustees who were also employees of the administrator
and for not having interrogated the information he
was given.
Assets in the affected funds range from the
minimal, such as a few thousand rand, to a few
million. None is larger than the Bidcorp group pension
fund.
The Registrar had deregistered the fund in
December 2012 on the request of Liberty, Hugo
explained, because it was under the mistaken belief

that the fund had no assets and liabilities. But by
December 2016 it turned out to hold R19,8m in
aggregate assets.
From this amount, members and pensioners
of the Bidcorp fund will receive benefits from
which they might otherwise have been deprived.
While the amount is significant, the principle is no
less significant for those in smaller funds whose
registrations shouldn’t have been cancelled.
In her Concourt application, Hunter asked for
a court-supervised independent investigation into
the circumstances by which the FSB cancelled the
registrations of some 4 600 affected funds in order
that it can remedy prejudice even to the tiniest.
Depending on the court’s judgment, there could still
be a way to go.
n

COVER STORY 3

Anti-corruption steamroller
All good and well, if the contagion exists. The neglected issue, and necessary
context, is how trustees can be fairly incentivised.

W

elcome to dreamland.
So pervasive has corruption supposedly
become in the retirement-fund industry
that Registrar Dube Tshidi has considered it necessary
to issue a directive that will prevent it. The directive
bears the formidable title “Prohibition on the
acceptance of gratification”.
So inadequate are existing provisions of the Pension
Funds Act (for trustees to avoid conflicts of interests
and to act independently) and the general code of
conduct for authorised financial- services providers
under the Financial Advisory & Intermediary Services
Act (which defines the “financial interest” that a
provider can legitimately offer) that they’re defective

for implementation.
So confident is the Financial Services Board in the
power of new regulation that funds’ service providers
and trustees will be frightened into compliance, more
than they fear the ability of the Financial Services
Board to enforce existing legislation.
So sweeping is the directive that it is premised
on the altruism of member-elected trustees (such as
shop stewards), more likely to be discouraged than
encouraged by the deprivation of life’s little pleasures. If
their integrity can be compromised by a fancy bottle of
whisky at Christmas, they shouldn’t be trustees anyway.
The problem with such regulation is its attempt
to quantify limits, and to identify practices, between
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Future under threat
what’s acceptable and what isn’t. Now they must be
policed. But principles of honesty defy prescription.
The good intentions of the Tshidi directive, “to combat
and prevent corruption” in the industry, don’t entirely
correlate with foreseeable consequences that are bad.
It’s obviously undesirable that funds’ service
providers offer bribes, or that fund trustees solicit
them, for the attraction or retention of business.
Bribery is illegal, irrespective of the Registrar’s
directive. Less obvious, filtering through the directive’s
noble terminology, is the incentive that remains for
fund members to stand for election as trustees.
Where they aren’t remunerated at all or receive
token payments -- for the skills they’re expected to
acquire, for the hours they’re supposed to spend on
preparation and attendance at board meetings, for
the acceptance of personal liability in the execution of
fiduciary duties and compliance with the plethora of
regulation – perks offer modest consolation. But the
directive bans even entertainment at sports events and
payment of conference costs.

Perks for companies’ clients are officially
sanctioned for tax purposes; hence, for example, the
corporate suites at Newlands and the Wanderers. It’s
hard to imagine why something that doesn’t equate to
corruption by companies should equate to corruption
in retirement funds.
And when it comes to conference costs, the ban
is even trickier. Tshidi, whose habit is not to appear
at the annual industry conferences of Batseta and the
Institute of Retirement Funds, might ask why they’re
usually held at resorts. The answer, for his edification,
is that Durban and Sun City are venues most favoured
for maximum attendance.
Trustees are only too happy to accept the generosity
of service providers who, in turn, are only too happy
to extend it. But now the ban extends to subsistence,
travel and accommodation expenses as well.
Without the contributions from service providers,
these conferences are at risk of collapse. Alternatively,
were funds to pay the costs, the attendance by trustees
and principal officers will reduce significantly.
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The cost of a typical annual conference for
the industry is around R7 000 per delegate, plus
some R500 for the dinner, plus airfares and hotel
accommodation for two nights; say R12 000 in all.
Then say that four trustees attend and the cost to a
fund, ultimately to its members, will touch R50 000.
Money well spent?
Go a step further. Consider that revenues raised
from these conferences – delegate fees plus speaker
slots plus service providers’ exhibition stalls where
charges relate to the number of delegates expected –
are vital to the viabilities of Batseta and the Institute.
Does it matter if they went defunct?

F

or all the criticism of these conferences – that
they’re entertainment jamborees – they do
provide opportunities for showcasing, networking
and updating. Were they to disappear, how could
their benefits be replaced? To assume their continued
operation, exclusive of service providers’ pockets, is in
the realm of fantasy.
From the particular to the general, the directive
presents other disturbing aspects.
First, with no explanation, it is a departure from
the usual practice of being preceded by a process of
public consultation. Tshidi originally declared it to
be effective from its March 8 date of publication. A
few days later, on March 22, Deputy Registrar Olano
Makhubela issued an “urgent clarification” that
“where possible” the directive would not prohibit
commitments entered prior to March 8.

I

t doesn’t indicate how firm these commitments
must be; for example, finally accepted or finally
promised. Arrangements for the Batseta winter
conference were already well under way.
Second, the directive is not contextualised for
haste or necessity. It is devoid of evidence suggesting
that corruption in the retirement-fund industry has
suddenly become so prevalent and extreme that
the directive must overtake the provisions related
to trustee independence, interest conflicts and gifts
in that FSB good-governance circular PF 130 that’s
been operational since 2007. Turning a circular to a
directive isn’t a magic wand.

Third, it waffles on the “duty to report” corrupt
practices. If SA’s recent experience teaches anything,
it’s that people wanting to engage in bribery can
conceive dozens of different ways to camouflage it.
An unintended spin-off from the directive is to
exacerbate the need that trustee remuneration be
addressed by comprehensive research into the wide
disparities and thumbsuck determinations that
currently apply: first by proper research that can
offer benchmarks for practice; then, once done, for
levels of remuneration – direct and indirect, inclusive
of allowances and gifts – to be disclosed on funds’
websites. Open disclosure is the best deterrent to
largesse, more so than a directive.

A

t present, remuneration levels (to the extent that
they can be ascertained) are inconsistent and
rarely disclosed publicly. And fund websites (to the
extent that they exist) are not mandatory despite their
effectiveness for member communication. Take a leaf,
as few do, from the annual report of the Government
Employees Pension Fund that the FSB doesn’t regulate.
If only the Registrar were to force similar
disclosure, giving impact to his directive would
become a whole lot easier and the industry wouldn’t be
tarnished by the broad brush of corruption painted as
systemic.

O

f course, the health of the industry requires
“independent” trustees. The concomitant is
definition of what “independent” is supposed to
mean. To confuse matters, the directive excludes
remuneration paid by a sponsor of a retirement fund
to a trustee appointed by the sponsor. Better than tickbox rules, public disclosure of payments to trustees
will let in the light for assessments of independence
going beyond the avoidance of interest conflicts.
By the same token, behaving in the belief that
there’s this deep pool of aspirant trustees competently
looking to serve under the conditions imposed
on them, is fanciful. The imperative to incentivise
trustees, fairly to draw them, should be addressed
more urgently than additional layers of regulation.
The desired result, set out in the directive, is clear.
The route to its achievement is convoluted.
n

Every day is
a good day to
earn your trust.
It was before our first democratic elections. Before fears of Y2K rippled
through the business world. Before the market crash and recession.
Before the biggest sports event in the world came to South Africa.
And before we carried our lives in our phones.

NET#WORK BBDO 813847/E

It was before all this that we made it our purpose to never stop working
to make your money work for you. We’ll never know what the future
holds, but just as we’ve done over the past 25 years, we’ll keep on
seeing every day as an opportunity to earn your trust.

www.coronation.com
Coronation is an authorised financial services provider and approved manager of collective investment schemes. Trust is Earned™.
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BLACK SHAREOWNERSHIP

Loud silence
of workers’
capital
Fresh political momentum and revitalised optimism offer the chance
to revisit old economic challenges with new energy,
John Oliphant and Ryan Short* urge.

T

here is now a focus from all groups to return
the economy to higher levels of growth
and investment. As we push forward with
necessary reforms, it is important to balance the
goal of growth with the needs for economic justice
and greater inclusivity. Likely to receive emphasis is
restructuring of ownerships, especially in favour of
workers.
It is easy to forget or deny that black worker
ownership is already well under way. Black workers
own a sizeable chunk of the JSE-listed equity sector.
Institutional investment (pension funds,
insurance funds and investment schemes) now
accounts for between 52% to 58% of the JSE’s top
100 shares (the biggest by market capitalisation).
This is by far the largest category of domestic
investment, and overwhelmingly represents the
interests of black workers.

Workers’ pension funds have 83% black
membership. The biggest investor on the JSE, the
Government Employees Pension Fund (GEPF),
owns nearly 40% of reported assets. These primarily
represent the interests of ordinary workers.
Moreover, recent reports commissioned by the
JSE and National Treasury find that 20% to 23%
of shares in the JSE top 100 are owned by black
South Africans; about half directly and about half
(between 11% and 13% of JSE) indirectly thorough
institutional funds.
If foreign investors are excluded, the proportion
owned by black South Africans is higher. This
can be a foundation on which to build further
transformation in our economy. Yet, given such
significant black ownership, there’s a pertinent
question: Why aren’t workers using the rights of
ownership to push for reform in corporate SA?
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Why aren’t workers using the
rights of ownership to push
for reform in corporate SA?

C

onsider the issue of corporate leadership.
The Steinhoff debacle again highlights the
importance of representative diversity in leadership
positions of large companies. Despite progress, few
of the boards and senior management teams of big
companies are truly representative. Within the JSE’s
top 40 companies, roughly 90% of chief executives
and 85% of board chairpersons are white men.
Why don’t workers, as owners, press companies
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for more racially diverse leadership? Why don’t
they demand better corporate governance, social
and environmental performance; or, for that matter,
shared-value business models that could make a
meaningful difference in their lives?
The answer lies in the intermediary relationship
set out in this diagram above.
1.

Workers collectively hold huge savings in
institutional funds.

2.

They delegate oversight of these savings to
trustees, half of whom are worker-nominated.
Worker trustees are often workers themselves,
elected from the shop floor or through a
union. They are not professional investors and
rarely have access to financial or commercial
networks. Many do not have investment,
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economic or fiduciary training to be an
effective trustee.
3.

4.

Consequently, they delegate most decisions to
the professional asset-manager industry. This
industry is not yet highly transformed. A 2017
survey by 27four Investment Managers found
that, of the total R4,7 trillion of savings and
investments, only 9% is managed by blackowned asset management firms.
Thus, predominantly white-owned or
controlled asset managers retain de facto
control over the levers of transformation in
corporate SA: deciding where capital should
be allocated, who should be appointed to
boards, and who should be endorsed for senior
executive positions.

W

hite asset managers naturally have networks
of trust in finance and commerce that remain
largely white. They make appointments from these
networks, perpetuating the racial patterns in the
listed equity sector.
To be fair, this is not a conspiracy as much as
the outcome of a segregated history that makes us
more comfortable with those who look, talk and live
like us. And there is little incentive for a white fund
manager to challenge the status quo if it is not being
demanded by clients.
Here are five solutions that will help to break this
cycle:

First,

we need to speak more honestly about the benefits
and limits of ownership. Ownership does not always
create wealth. Nor does it always give control.

Second,

worker pension funds could organise and vote
collectively on investment mandates for a corporate
agenda in which they believe. They could establish a

central coordinating body and common guidelines
for trustees.

Third,

more investment is needed in training and
developing a professional class of black worker
trustees.

Fourth,

workers’ trustees must hold asset managers to
account for the nomination and election of directors
and for a meaningful environmental, social and
governance (ESG) strategy in every company
where they invest. The UN-backed Principles for
Responsible Investment already provide a model
investment mandate that trustees can use. Funds
managers should also be expected to engage actively
with companies on their plans to help resolve social
challenges.

Fifth,

the Minister of Finance should look at introducing
specific regulations aimed at promoting
transformation; for example, mandatory savings
vehicles such as pension funds could by regulation
be required to be managed by financial services
providers (FSPs) that reflect SA demographics both
by ownership and management.
Finally, to widen the field for senior
appointments, black and white business associations
could be more proactive in creating platforms for
white and black asset managers to identify, meet
and build trust with talented black managers and
executives.
Worker capital already owns a significant part of
the economy but it has not yet grasped the power or
responsibility that comes with ownership.
n
• Oliphant is chairman of Third Way Investment
Partners, All Weather Capital and R H Bophelo;
Short is a partner at Genesis Analytics. They write in
their personal capacities.

NAVIGATING NASPERS IN RETIREMENT PORTFOLIOS

Trustees are not typically involved in selecting shares for their
members’ portfolios (they outsource this to asset managers),
but because Naspers has such a heavy weighting in the FTSE/JSE
All-Share Index, some managers have been referring back to
trustees for their view of how it should be handled.
Certainly, with its substantial exposure to global tech and to
China through Tencent, Naspers has provided a unique opportunity
to grow pensioner wealth. Over ten years from 2007 to 2017, R100
million would have increased to R2.3 billion, a return of 23 times.
Xiaogang Zhang, portfolio manager with Greenwoods Asset
Management, one of the largest Chinese fund managers specialising
in managing Chinese equity funds, believes there is plenty of
evidence to suggest that Tencent’s growth story will continue well
into the future.
Over the short-term, Tencent is the dominant PC/mobile game
distributor and developer, with over 50% of its revenue coming
from this source. While some analysts believe that growth in the
Chinese game sector is set to slow, Tencent has many other avenues
that have the potential to provide significant growth. To give a
sense of this, using brands SA internet and mobile users are more
familiar with, Tencent owns the equivalent of Facebook, WhatsApp,
Bing, PayPal, Netflix, Supersport, Apple Music and MPesa in China.
Users of these platforms are fast approaching the one billion user
mark, roughly three times the level seen in the US, but most are
nowhere near their potential for monetisation based on their US
counterparts.

However, despite its Tencent holding and the dominance thereof
in the Naspers share value, some managers cite valuation and
governance risks as significant issues and prefer to avoid investing.
They feel that Tencent is priced for perfection (which rarely pans out)
and that there are weaknesses in the other companies that make up
what is known as the ‘rump’ of the Naspers portfolio. Many of these
other companies are currently loss-making and need to be propped up
by constant capital injections until they may someday be successful.
Naspers appears to be increasingly reliant on the Tencent dividend
to meet these cash needs and cash returns have been declining.
Other asset managers are prepared to focus principally on the
benefits of the Tencent exposure and pay less attention to the
‘rump’. They say that South African investors are fortunate to be
able to invest in Tencent, which they believe has a long ‘runway’
ahead of it because of its strong strategy and ongoing diversification
into different revenue streams.
Until recently, the most common index used as a benchmark
for retirement funds is the FTSE JSE Shareholder Weighted Index
(SWIX). The SWIX takes into account only those shares that are
available to trade and are registered on the SA share register, i.e.
in theory it excludes strategic and foreign holders of the share.
As a benchmark, it has an exposure to Naspers of around 24%.
In terms of how much exposure to Naspers managers
are comfortable with, some use the FTSE/JSE Capped SWIX
All-Share Index (Capped SWIX) as a benchmark. This index imposes
a 10% limit on the weight of any single stock. Why 10% you may
ask? To manage the specific risk that a higher exposure would
bring to the portfolio, is the most cited response, though this
does not explain why 10% and not 7.5% or 15%, for that matter.
Assuming a typical South African retirement fund investment
portfolio holds around 50% of its assets in South African Equities, the
Capped SWIX would imply a 5% exposure to Naspers in the portfolio.
Regulation 28 of the Pensions Fund Act limits holdings in any single
share to 15% of the portfolio, a limit that would only be reached if
Naspers was 30% or more of the equity portfolio of the hypothetical
portfolio considered above.
For a share with a track record of nearly doubling every two years
over the past 10, the choice between capped SWIX and SWIX could
have a meaningful impact on retirement savings.

www.riscura.com

RisCura Solutions (Pty) Ltd and RisCura Invest (Pty) Ltd are authorised financial services providers.

South African asset managers are divided on the merits of including Naspers in retirement scheme portfolios;
and though for most the answer is ‘yes’, there is division on the level of exposure, ultimately leaving trustees
with the burden of making this complex decision, writes Malcolm Fair, managing director of RisCura.
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Labour’s clear voice
Approach of Fedusa leader encourages optimism for collaboration
with the private sector and government in national challenges ahead.

T

o spend time chatting even briefly with
Dennis George, the Federation of Unions of
SA general secretary, is to offer promise that
adversarial relationships between organised labour,
government and the business community can be
cracked on issues of national import.
Resolutely committed to the interests of labour,
he enthusiastically propounds the bigger picture of
working together in the interests of all. His cordiality
defies the stereotype of a unionist speaking from oneupmanship and spoiling for a scrap.
Basic to his thinking is “industrial democracy”, so
much so that he’s completing his PhD thesis on the
subject. The essential partnership, as he describes it, is
for companies to provide the entrepreneurship and for
savings institutions such as pension funds to provide
the capital. “Our role as stakeholders is integral,” he
insists.

E

xciting for him, with President Cyril Ramaphosa
having set out a vision previously lacking, is the
impending jobs summit (“we cannot allow it to fail”)
and the Youth Employment Service or YES initiative
(“where the question is how we invest to counter the
scourge of youth unemployment”). The former cannot
succeed without labour participation and the latter
without pension funds’ contribution.
Ever the activist, George has articulated the

Fedusa argument for the appointment of labour
representatives to the board of the Public Investment
Corporation. In support, he cites the founding
declaration of Nedlac for government, business and
labour together to (amongst other things) “increase
participation by all major stakeholders in economic
decision-making – at national, company and shopfloor level – to foster cooperation in production of
wealth and its equitable distribution”.

O

bviously, the PIC is the bedrock because it
manages assets of the Government Employees
Pension Fund that is often the largest single
shareholder in the major JSE-listed corporates and
supports black-owned enterprises besides. The role
that the PIC can play is an activist shareholder is
catalytic, and the more it does so the more it fires the
torch for pension funds overall.
Moot is whether the PIC has been sufficiently and
successfully activist. The reasons for its failure to have
anticipated the Steinhoff debacle can long be debated,
but does illustrate that its present assertiveness needn’t
escape review. And unions might be less disgruntled
were their representatives to share responsibility.
Parliament’s standing committee on finance,
George points out, has already decided that there
should be “appropriate representation” of GEPF
members’ trade unions on the PIC board. To solidify
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At Nedlac, George
points out, there’s
no political party.

George . . . determined objectives
unity of purpose, he believes, nominations must be
done through Nedlac after consultation with trade
unions represented on the GEPF.
The questions he wants asked are the number
that will be appropriate and the criteria that will
be required. As with unionists on the boards of
retirement funds, he acknowledges, they cannot come
with union mandates.
“We sit at Nedlac. We don’t want to talk only to
government but also to stakeholders and civil society.
We believe that the way we’ve engaged with the ratings
agencies was a strength for SA,” he says.

P

robably because it’s in an electoral pact with the
ANC and SA Communist Party, Cosatu is louder
in shouting causes and grabbing headlines. Also,
because of affiliated unions in the public sector, its
membership is larger than that of Fedusa’s some 700
000 who aren’t in a voting alliance.
At Nedlac, George points out, there’s no political
party. He laments that the new union association

under Zwelinzima Vavi isn’t also there, jointly with the
large federations, to speak collectively for organised
labour.

W

hat of George himself? His relatively low
profile perhaps reflecting his modesty, his
stature as a negotiator is high. He holds an MSc (in
the management of technology and innovation)
and takes pride in helping effectively to build
trust “across business, government, labour and
community constituencies to produce wider
economic, social and environmental benefits for SA
society as a whole”.
He represents Fedusa in international fora
including the World Bank, International Monetary
Fund and the International Labour Organisation.
National Treasury invites him to meetings with the
ratings agencies.
The Fedusa general secretary since 1998, he’s
come a long way since he started out 20 years ago as a
Sanlam marketing consultant.
n
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Preservation is vital
Roger Spence, Principal Executive Officer of the Corporate Selection Suite of Umbrella
Retirement Funds, sponsored by Liberty, says that it is essential for fund members to
understand the importance of saving for retirement.

A

ccording to the South African National
Treasury, only 6% of the population will be
able to retire comfortably; that is, without
having to change their standards of living. Most
people do not know enough about the retirementsavings industry. As a result, they tend to make
poor decisions which negatively affect their
retirement outcomes.
In order to achieve a comfortable retirement,
it is crucial that members understand how their
retirement fund works and what they can do to
ensure that they have sufficient money to maintain
their required standard of living when they retire.
During my tenure as Principal Executive
Officer I have noted that a significant number of
retirement-fund members do not have adequate
understanding of the consequences of cashing out
their retirement fund benefits when changing jobs,
therefore making poor decisions regarding the
preservation of their benefits.

Help needed
It has also become evident that employers
aren’t helping them to come to terms with the
implications. I therefore view the role of the
financial adviser as critical in breaching this gap.

The early withdrawal of a person’s retirement
savings is one of the major reasons why many
South Africans are not in a position to retire
comfortably. Shockingly, some industry studies
indicate that just over 45% of members did not
have an idea of what the consequences were of
taking their retirement benefit in cash and how that
decision would ultimately affect their retirement
outcome.
This is significant as almost half of the members
who withdrew their retirement benefits in cash
had no idea that this would negatively affect their
retirement outcomes. Many members did not even
realise the level of tax they would need to pay on
their withdrawal benefit.
South Africans on average change jobs about
five to seven times during their working lives,
and the temptation to cash in on their retirement
savings is huge. This behaviour is confirmed by
observing that more than two-thirds of members
do not preserve their retirement savings when they
change jobs.

Power of compound interest
While it may be beneficial for employees’ careers
to change employers, it is equally important that
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Members’ benefits can be preserved and kept in
the retirement-funding system by placing them
in a retirement annuity, transferring them to the
new employer’s fund or transferring them to a
preservation fund.
Essential questions that members should ask are:
• How much money do I need to save to maintain
the same standard of living when I retire one
day?
• Am I currently saving enough, in the right way,
with the most appropriate investment vehicles
to meet my ultimate objectives?

Spence . . . financial advisers’ key role
these employees preserve their retirement-fund
benefits every time they change employers. This
will enable employees to secure reasonable
incomes in retirement.
Non-preservation means that members’
savings don’t have sufficient time to accumulate.
Members then lose out on the significant benefits
of compound interest over a long time horizon.
I firmly believe that members should be guided
when withdrawing from their retirement fund and
be provided with relevant information to enable
them to make informed choices on what to do with
their retirement savings.
The preservation of their retirement savings
should always be their first consideration.

Too often I have found that fund members only
confront these most important questions as they
approach their retirements. In most cases, this is
too late to alter the outcome. But by understanding
the answers to these questions, members would
be able to make informed decisions and build
realistic expectations about their income in
retirement.
Ultimately, the high percentage of people
who aren’t able to retire comfortably is a highly
complex problem in our society. It will require
a multidimensional approach from various
stakeholders during the lifecycle of a fund member.
Disclaimer: The information contained in this
communication is not to be construed as financial
advice in terms of the Financial Advisory &
Intermediary Services Act of 2002 or any other
form of advice. No warranty is provided that the
information is appropriate or suitable for any
particular purpose.
www.liberty.co.za
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COMPANY REPORTS

When a crisis happens
Can it have been foreseen? Tiger Brands showed a lack of leadership maturity
in its failure to report on how it responds to such key issues as marketplace
behaviour and food safety, Rob Worthington-Smith* contends.

I

n handling pension funds, trustees face a choice
similar to picking a driver for a race. If it’s a quartermile drag race, you’ll be looking for lightning
reflexes and death-defying courage. But if you’re a
passenger in a 24-hour reliability trial, then you’d be
more likely to look for a responsible driver who can be
depended on to reach the finish safely with minimal
wear and tear.
Tiger Brands makes a good case study for what can
go wrong when shareholders get the team selection
mixed up. Tiger has suffered a number of scandals over
the years, the most egregious being its collusion with
rivals to fix bread prices.
In the latest disaster, hundreds of its most vulnerable
customers – mothers, babies and those with weak
immune systems – became ill and even died of
listeriosis. The contaminated products were eventually
tracked to two food processing facilities, one being a
Tiger facility in Polokwane for Enterprise meats.
In the FM editor Rob Rose asked: “Is it just atrocious
luck that Tiger Brands has ended up on the wrong
side of three reputation-crushing disasters in the past
few years? Or is there a deeper cultural nonchalance
towards rules at the company?”
If there is a deeper culture of disrespect for rules at
Tiger, this would surely be a malaise we would expect
the board of directors to detect and deal with, just as

you should where your driver continuously cuts corners
and runs traffic lights. Indeed, your pension-fund
members might well ask: “Are you, as our trustees,
picking the right leaders for the companies in which our
funds are invested?”
While it is a hit-and-miss exercise to pick the
entrepreneurial F1 driver required to run a successful
IT start-up, we actually do have tools to assess whether
we have a reliable team of drivers at the wheel of our
large and well-established corporate vehicles. We’ve
called this set of tools the FarSight model. It uses
the international Integrated Reporting standard to
interrogate the hundreds of pages of source material
that make up a company’s Integrated Report, its website
and other communications put out from time to time by
the company’s leadership.

E

very two months we analyse a sector of around
eight JSE-listed companies. We submit our findings
to the asset-management industry through our channel
partner, Legae Securities.
The model forms an opinion on the maturity
of the leadership team by first making a list of the
company’s most material issues (among Tiger Brands’
most material issues are marketplace behaviour, food
safety and treatment of waste). Next, we analyse the
company’s Integrated Report (and any other corporate
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communications) for how maturely we feel the
leadership has responded to these issues.
We look at four aspects:
u How well does leadership understand these issues,
including how they may be a concern to society
and how they may impact on the company in terms
of reputation, regulation, licence to operate and
competitiveness?
u How committed is leadership in terms of holding
itself accountable for how these issues are dealt with
successfully or otherwise?
u How effectively does leadership measure
progress in terms of dealing with these issues, using
comparable, relevant and reliable performance
indicators?
u How clear and logical is the link between the
challenges presented by these issues and the strategy
being pursued by leadership towards an outcome
that will be sustainable and profitable in the long
term?

T

aking food safety as an example, we would expect
a mature leader to report something along these
lines: “The delivery of hygienic and healthy food
to our retail customers is critical to our reputation
and our ongoing licence to operate. Given the
increasing intensity of the processed food industry
and the proliferation of pathogens across territories,
we recognise that every facility is vulnerable to
contamination and that every step in our food chain
needs constant monitoring by alert and trained staff.
“We have updated our ISO 22000 monitoring
protocols and aim to have all quality control staff
trained and certified by Q2 next year. In compliance
with FSSC 22000 we sample every batch of product at
every discrete production and distribution step. This
year we reduced contamination levels from 85% to 81%
of maximum allowable levels across all products and
are aiming to achieve 70% by 2020 (where the global
standard for food safety is 75%).
“Following concerns relating to the capacity of
Department of Health officials to enforce standards
across the industry, we have joined an industry initiative
that aims to fund new mobile laboratories for DOH
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staff, as well as industry training in the monitoring of
food hygiene for 30 new DOH internships for each of
the next five years.”
This paragraph contains fewer than 200 words
for possibly the most material issue in a report that
typically runs to over 50 000 words. So how many
words were written in Tiger’s Integrated Report?
FarSight looked at its 2015, 2016 and 2017 integrated
reports and found almost nothing save for the following
in the latest report: “In FY17 we saved a further R220m
through customised sourcing strategies that ensure
supply continuity, capacity for growth and rigorous
compliance to food safety protocols.” Ok, we get the
message that cost-cutting can lead to compliance…

O

ur assessment of Tiger, completed in January 2017
(but still valid for 2018), concluded: “Reviews
from the chair and CEO are weak and fail to address
or provide insight into significant Governance,
Ethics, Labour, Society, Customer and Environmental
(GELSCE) issues. No mention of anti-competitive
behaviour, a vulnerability for this industry, and
misleading with respect to product health concerns,
particularly in the way Tiger Brands’ Eat Well, Live Well
programme is portrayed.”
On March 15, the listeriosis crisis becomes the story
of the day. The news conference held by Tiger chief
executive Lawrence MacDougall couldn’t possibly meet
with a sense of societal goodwill. This is because Tiger
had neither a stated strategy, nor reporting, on the
issue of food safety in its integrated report. If Tiger had
included even a brief summary, there would have been
some evidence that food safety was on the leadership’s
radar.

R

eporting does something else too. It forces a
company to confront its publicised shortcomings;
for example, why its food-hygiene performance is
worse than international standards. Why should local
standards be less stringent? Why is government not
playing its role in enforcing standards? What’s measured
and publicised has a way of focusing attention.
Thus, when MacDougall faced the media, his
claim that food safety had always been a top priority
for Tiger rang hollow. And whatever line of defence
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he took around culpability for contaminated food on
supermarket shelves became a case of damned if he did,
damned if he didn’t.
The accompanying diagram shows the results of
all the sector analyses we completed in our 2017-18
cycle. Highlighting the food-processing sector, it’s
noticeable that Tiger is not the worst reporter. Also,
the food sector as whole performs worse than most
other sectors.
The most mature companies, with the least residual
vulnerability, are those in the top left-hand quadrant.
The least mature, with highest residual vulnerability,
are in the bottom right-hand quadrant. On average
weighted by score, companies in the bottom two
quadrants lost more than half their JSE value in the
period between their 2017 and 2018 assessments.
When times are good, the rising tide tends to lift
all boats. When the tide runs out, or when industry
tsunamis come over the horizon, it is generally the

companies with less mature leadership that find
themselves marooned or swamped, losing value for
their providers of capital.
Trustees wield power through their fund managers’
proxy votes on shareholder resolutions. For example,
how well aligned to material issues are the incentives
offered to executives in the remuneration report?
Use this power to ask whether your leadership teams
are responding maturely to issues such as food safety in
the food industry, or responsible lending in the banking
industry. This should be leadership’s first and foremost
responsibility when getting behind the wheel to drive
fund members’ pension cargo into the future.
n
* Worthington-Smith is the founder of FarSightFirms.
com. Its FarSight model analyses leadership maturity
based on the IIRC’s Integrated Reporting Framework,
an international standard designed to guide companies
towards better reporting of their value creation.
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ENERGY POLICY

Renewed
hope
Fair processes are needed for the private sector to play its
part in stimulating modern technology for cheaper and more
sustainable electricity, insists Paul Semple of Futuregrowth.

R

ecent leadership changes in government have
ushered in an optimism about the growth and
developmental potential of SA’s economy. A
plethora of new investment opportunities is anticipated.
Underpinning these prospects is the premise of a
reliable and affordable energy supply that, perhaps most
importantly, also plays a part in addressing the country’s
glaring socio-economic development challenges.
While SA had some of the least expensive electricity
in the world in the early 2000s, this is no longer the
case given its aging infrastructure and poor operational
management:
u In dollar terms, taking a comparative pool of the
top 30 developed and developing countries in the
world, SA is now mid-range in terms of electricity
prices. Notably, SA has dropped into the bottom
third when affordability is measured as a function of
the median income of its citizens. Put into context,
over the past 10 years Eskom’s electricity prices have
increased by some 356% while inflation over the
same period was 74%. This means that electricity

prices have increased more than four times faster
than inflation;
u With regard to the ageing infrastructure, almost
80% of SA’s power generation is still sourced from
environmentally unfriendly coal-fired power plants
- a technology that is rapidly becoming a sunset
industry in many other countries;
u Allegations of widespread corruption and
mismanagement of its balance sheet over the past
few years have put the Eskom utility under severe
financial strain. A significant amount of money
will be required over the next 10 to 20 years to
recapitalise Eskom, replace aging power plants and
bring additional cost-effective generation online.

T

his has precipitated an increasing number of
industrial, corporate and private-sector consumers
moving to self-generation. It’s due to concerns about the
future cost trajectory and reliability of Eskom-supplied
power.
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economic development. Implementation of these
initiatives has so far been highly successful. Millions
of rand have already spent by REIPPPP projects on
socio-economic investment in rural areas, making a
real difference to uplifting the lives of the poor and
marginalised.

C
Semple . . . certainty is essential
The new energy-mix plans by government will need
to reflect these realities so as to procure new power
generation from least-cost technologies, arrest the trend
of migration from the grid and ultimately ensure the
viability of the public power utility.
Savvy investors are looking not only for good
financial returns but also for positive social and
environmental impact from any new power generation.
These factors are key to long-term sustainability.

H

istorical under-investment in rural areas,
accompanied by escalating unemployment, has
not been helped by an energy generation model that is
centralised in SA’s north-eastern region. Over the past
five years the Renewable Energy Independent Power
Producer Procurement Programme (REIPPP) has
helped to spread new power generation plants across
the country. It has also helped to create employment,
transfer skills and boost the social and economic
upliftment of rural communities.
Preferred bidders in REIPPPP were evaluated
on a 70:30 split between price and a basket of
economic-development criteria covering job creation,
local content, management control, preferential
procurement, enterprise development and socio-

ontrary to the shunning of REIPPPP by Eskom
over the past two years, government should be
seeking to marshal private-sector investment to help the
utility procure the cheapest and most sustainable energy
for the country. A transparent and corruption-free
auction process is critical, as has been demonstrated by
the success of REIPPPP so far.
The recent intervention by the National Union of
Metalworkers to prevent Eskom signing 27 new Power
Purchase Agreements (PPAs), awarded under round
four of REIPPPP, has nonetheless highlighted prevailing
concerns about job creation in the broader energy
mix. It is crucial that government takes heed of these
requirements in its developmental plans for the sector.
Many existing independent power producers are
in the meantime dealing with acute pressure from
local communities. Their expectations of a better life
have been raised by the renewable energy investments
in their areas and the promise of a new dawn for the
country.

C

entral to the future development of the SA’s energy
sector is finalisation of the updated Integrated
Resource Plan being considered by Parliament. It
should reflect the realities of the country’s developing
economy -- particularly with regard to the constrained
affordability by consumers, prevailing socio-economic
challenges and Eskom’s limited financial resources.
The energy sector desperately needs to deliver
a forward-looking, more inclusive, sustainable and
broad-based model. To meet this need, certainty on
energy policy is a prerequisite for increasing fixed
investment. It will ultimately facilitate transformation of
the energy sector in fulfilling its economic growth and
developmental potential.
n
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Business unusual for the
disability insurance industry
The dawn of the digital revolution is shaping the way we work
and live, driving innovation but also taking a toll on our health,
particularly in the workplace. Clement Chinaka, Managing Director
of Old Mutual Corporate, says disability cover should be refined to
stay relevant and sustainable into the future.
While this modern world of work is opening up amazing
possibilities, it has also brought a new set of challenges
and health risks. Living in an always-on culture, we have
become physically disconnected from each other and
emotionally disconnected from ourselves. This has made
us less aware of our own physical and emotional needs
or we’re simply too busy to pay them any attention.
The research findings of the 2017 Old Mutual
Corporate Disability Monitor, which surveys trends
in South Africa’s disability cover and the driving factors
behind them, was conducted with corporate businesses,
intermediaries, reinsurers and assessors.
Overall, 62% of intermediaries and 42% of the
corporate respondents said that enquiries about
disability cover had increased, with 43% reporting that
the nature of disability claims had changed.
The digital revolution has seen a shift in workplace
health issues from physical injuries to stress-related and
psychological problems.
In addition, one of the most notable health risks in the
modern world of work, and primary cause of disability
claims, is poor lifestyle (70%). This includes poor diet,
insufficient exercise, drinking, smoking, substance abuse
and obesity – and stress in general (54%).
Furthermore, despite the better-than-expected 2017
growth rate, the South African economy remains
uncertain, and 70% of respondents in the Monitor

named the economy as a source of stress, with 38%
specifically pointing to concerns about retrenchment
and job losses. An often-overlooked fact is that
retrenchments have a knock-on effect as the remaining
employees have to pick up the slack.
Having to shoulder a greater workload results in even
more stress and potentially more disability claims. No
fewer than 21% of respondents reported this knock-on
effect as the cause of their stress.
Physical inactivity is also a key risk. With people
spending more time sitting at their desks, in their cars
and hunched over smartphones and tablets, muscularskeletal problems are on the increase.
These risks are evident in the disability claims being
recorded. When asked which disabilities have increased,
71% of all respondents said psychological disorders,
70% said cancer, 24% said muscular-skeletal issues,
16% said cardiovascular illness and 13% said HIV. Only
5% of all respondents said that physical workplace
injuries had increased.
Respondents predict that these changes will continue
into the future. Psychological (64%), cancer (54%)
and cardiovascular disorders (34%) are expected to
be the biggest health risks in the next three years for
employees.
There’s a clear need for greater emphasis on
preventative care and rehabilitation within corporates
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if disability claims and costs are to be kept at a
manageable level.
Although many corporates don’t realise it, disability in
the workplace is costly and employee disability claims
have a significant impact on the bottom line. Top
performers could be most at risk and corporates can
suffer significant skills losses when these individuals are
unable to work. Other challenges that corporates face
include the cost and difficulty of replacing employees.
When asked whether corporates were aware of their
‘duty to accommodate’ and reintegrate back into the
workplace those employees who have become disabled
– as per the Labour Relations Act – 93% of corporates
said yes. But 50% of respondents agreed that finding
suitable alternative work is one of the biggest challenges
in reintegrating employees who have claimed disability.
While corporates are aware of this duty, very few have
the resources to actually do so.
More and more corporates are starting to realise that the
best way to manage disability claims is to be proactive
and help prevent employees from having to claim in the
first place. On the positive side, the research showed
that 80% of corporates say they are proactively getting
involved if they see a potential disability claim and 70%
of them say they have an absenteeism management
programme in place.
A total 79% of corporates also stated that they have
a wellness programme in place, but these often tend
to have a short-term physical or medical focus rather
than a long-term approach to health and wellness
management.
Focusing on the ‘basics’ such as eyesight, weight, blood
pressure and glucose levels is just the beginning. When
looking at disability claims it’s clear that extending them
to include lifestyle, mental and skeletal health as well as

ROLE IN ADDING VALUE
The 2017 Old Mutual Corporate Disability Monitor
reveals a rise in lifestyle and stress induced diseases.
However, the research also found that -- within this ‘new
normal’ -- insurers and employers have a role to play in
creating a holistic risk-management approach that will
add value for employers and their employees.

Chinaka . . . significant impact of poor lifestyle
and stress on the workplace
financial wellness would benefit employees. Given how
the world of work has changed, a long-term view has
become critical.
Disability cover also needs to be refined to stay relevant
and sustainable in future. If insurers and employers focus
on prevention and rehabilitation, those who are disabled
can return to work sooner. This will ensure that disability
cover premiums remain affordable.
For more information about the Old Mutual Corporate
2017 Disability Monitor, visit https://www.oldmutual.
co.za/corporate/disability-monitor

Old Mutual is a Licensed Financial Services Provider.
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PRODUCTS

Big break?
Solutions for retirement-fund industry are being reinvented in SA,
believes Robert Merton*.

R

etirement goals should be to sustain the
standard of living enjoyed in the latter part
of one’s working life. With each member’s
income goal in mind, a personalised investment
strategy needs to be created for individual members
so that each of them has the best chance of meeting
their goal.
By the small proportion of members able to retire
comfortably, it’s evident that the current approach
to funding is not working. Alexander Forbes has
developed a solution through the newly-launched
Clarity retirement-fund products. They focus on each
member by defining their personal income goal at
retirement and by taking their unique circumstances
into account in allocation of their savings.

T

he appropriate retirement objective for evaluating
the member’s benefit at retirement is the provision
of an inflation-protected level of income that will be
payable for as long as the member lives, while keeping
pace with the cost of living.
Visiting SA for the launch of Clarity, I spoke about
the 10 essential design functions that a retirementproduct offering must have to qualify as a 21st century
solution for funding retirement. Clarity qualifies and
standard life-stage funds fail.
Current practice in funding of retirement is
analogous to a doctor who prescribes the same
medication for all his patients. Just as each patient

has different symptoms, responds differently to
medication, and thus needs different treatments, so the
correct approach to treating retirement funding must
be personalised to suit each member’s individual needs
and trade-offs.

SA has shifted from
defined-benefit (DB) to
defined-contribution
(DC) funds.
SA has shifted from defined-benefit (DB) to
defined-contribution (DC) funds. In doing so the
focus changed from the amount of income benefits
payable during retirement (DB) to the amount of
savings accumulated at retirement (DC). Current
practice life-stage funds centre on defining a risk
tolerance for DC fund members based on age as
the single parameter. But age is only one of several
key elements defining an individual’s financial
circumstances.
Because the member’s age at any future date
is already known now, life-stage funds make no
adjustment to the member’s portfolio allocation
in response to future changes in a member’s
circumstances e.g. in their income or how close they
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are from achieving their goal. These are key attributes
which clearly influence the appropriate amount of risk
for the member to take.
Further, investment decisions focus on value of the
funds and their expected returns. Risk is measured by
fund-value volatility and not by its retirement-income
volatility.

Y

et the primary concerns of the saver remain what
they always have been: “Will I have sufficient
income in retirement to live comfortably?” “How
much risk of lower income can I tolerate in return for
the possibility of a higher retirement income?”
Clearly, the risk and return variables that drive
fund investment decisions are not being measured in
units that correspond to savers’ retirement income
goals and their likelihood of meeting them. Using the
wrong measures of risk, one cannot possibly manage
well the risk elements of savers’ funds.

I

nvestment value and asset volatility are simply the
wrong measures if your goal is to obtain a particular
future income. Communicating with savers in those
terms, therefore, is unhelpful and even misleading.
Imagine that you are a 45-year-old individual
looking to ensure a specific level of retirement income
to kick in at age 65. Assume for simplicity that we
know for certain you will live to age 85. The safe,
risk-free asset today that guarantees your objective is
an inflation-protected annuity that makes no pay-outs
for 20 years and then pays the same amount (adjusted
for inflation) each month for 20 years. If you have
sufficient money in your retirement account and want
to lock in that income, the obvious decision is to buy
an annuity now.
But, under conventional investment metrics
focused on fluctuations in market value, your annuity
would almost certainly look too risky. As interest
rates move up and down, the market value of annuities
– and other long-maturity fixed-income securities –

Merton . . . Nobel credentials

fluctuates enormously. However, when measured in
terms of volatility of retirement-income benefits, your
annuity has no volatility at all!
Clearly, there is a big disconnect about what is and
is not risky when it comes to the way we express the
value of pension savings. It’s time for the retirement
industry to realise it can’t provide solutions for the
‘average’ member. Each one of us is unique.
* Merton, a Nobel laureate in economic sciences,
is professor of finance at the MIT Sloan School of
Management.
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ARTIFICIAL INTELLIGENCE

A help to do better
Continuing our series on the impact of fintech on asset managers, Fatima
Vawda of 27four looks forward to a ‘force multiplier’.

K

nowledge is a coin with two sides. The factual
side consists of numbers and data that are easy to
find, copy and reproduce. The other side is less
tangible. It exists in the skill of the craftsman with years
of experience or the doctor who has seen thousands of
patients. It cannot be converted to facts and figures, yet it
performs a crucial role.
On this latter side, artificial intelligence (AI) steps in.
Intelligence can be viewed as the speed and efficiency of
an agent’s adaptability; how quickly it can solve a problem
at the lowest cost, avoiding mistakes, wastes and repeats.
AI as a concept is not complex. In its basic form it
uses computer power to look for patterns in old data and
apply it to new data, giving the illusion of intelligence. It
is the sheer volume of processed factual data that reveals
patterns and allows an algorithm to mimic know-how,
experience and judgment.
When you take a picture of your family with a cell
phone, the circle around the faces is enabled by AI. An
algorithm identifies features that reveal faces. The more
features it can identify, the better it is at “recognizing”.
Despite its apparent simplicity, AI can be a powerful
tool. It scans the world of data, looking for patterns and
using brute force to make discoveries. Where in the
past we had to rely on little bits of knowledge spread
across hundreds of people for an invention to emerge, a
single computer program sitting in the cloud can source
all the information on a topic and then try millions of
combinations of this information until it finds a solution
that makes statistical sense.
More importantly, AI can look at data that humans

cannot readily process. It can
see connections. Using satellite
imagery to count cars outside
shopping malls, for example, it
can provide a financial analysis
of real-estate companies. Or by
measuring the shadow length of
the roofs of each oil storage tank
in the globe to estimate current
oil reserves, it can also look back
in time to estimate usage and
thereby forecast oil prices.
Vawda . . . small
As fund managers, we are not
things add up
using AI technology to generate
elaborate new ideas but rather
as a force multiplier. We are looking for an information
edge, by converting data into information for better
investment decision making.
We can present a program with all of the financial
statements of companies that went bankrupt, for
example, to see whether we can develop better indicators
of a company’s financial health. We can use this
information to avoid troubled companies, or provide
feedback to managers who will hopefully take corrective
action.
Like many industries, fund management is being
changed by AI. There will be a few big developments
that make headlines. But as in many other industries, the
real impact will be in the countless small things AI will
help us do better, faster and cheaper. They’ll add up to
produce significant benefits.
n

ALEXANDER FORBES

CLARITY™
Defined outcome retirement

Achieving your targeted income
goal at retirement matters, so we’ve
changed the landscape of retirement
investing with an innovative solution.
It’s no longer about defining the
benefit or defining the contribution.
With Alexander Forbes Clarity™,
now it’s about defining the outcome.

AF/14964/TT

Speak to your Alexander Forbes consultant
or your independent financial adviser.

www.alexanderforbes.co.za
The following businesses are licensed financial services providers:
Alexander Forbes Financial Services (Pty) Ltd (FSP 1177 and registration number 1969/018487/07)
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TWIN PEAKS

Big costs, questionable benefits
The new system for regulation of financial institutions is cause for
serious concerns, Robert Vivian* believes.

I

n SA, before the Financial Advisory & Intermediary
Services Act (FAIS) became effective in 2004,
the regulatory paradigm was the rule of law. The
relationship between financial institutions and their
customers was determined by it, specifically by the
common law of contract with disputes being resolved by
the ordinary courts presided over by ordinary judges.
This simple system was the product of a long
evolutionary process. In the West there’d been a strong
dislike and distrust of special courts and specialist judges.
Then came FAIS, now followed by Twin Peaks.
With FAIS, in line with the then prevailing
philosophy, Acts were passed for a given specific
reason. The expression used at the time was to correct
a “manifest evil”. There had to be a manifest problem
which, parliament felt, needed to be addressed.
The original purposes of FAIS have long been
forgotten. It is now an entirely purposeless piece of
legislation. Without a purpose, it acquired a life of its
own. No measurable metrics having been maintained or
reported since 2004. FAIS is a failure.
Against this background, over the years I’ve frequently
asked: “What is the specific purpose of Twin Peaks?” To
date, no answer has been provided.
An attempt was made to undertake a cost-to-benefit
study. But as the Twin Peaks legislation has no defined
measurable purpose, no estimate could be made of the
value of its supposed benefits. At best it has this logic:
“There was a global banking crisis around 2008. So now, at
an annual cost of up to R6bn, we must have Twin Peaks.”
This is meaningless. The legislation contains not a
single provision that could prevent either a local or global
“banking crisis”.

Instead of maintaining the present regulatory system,
National Treasury told parliament’s standing committee
on finance that it needed a “draconian and intrusive
system”. With unlimited arbitrary powers of intervention,
Twin Peaks is the rule-of-law antithesis.
It has the objective of unelected and unaccountable
regulators interfering as much as they deem necessary
in the running of private financial institutions. And
Treasury’s own conservative estimate of its annual costs
is between R4,8bn and R6bn. These costs will be paid by
stealth levies on financial institutions’ clients.
Moreover, Twin Peaks is not designed to operate
within the framework of the rule of law. Precisely the
opposite. It empowers the regulators to pass their own
arbitrary “laws” through what are euphemistically
referred to as “regulatory instruments”.
Parliament has been sidelined and is now largely
irrelevant. So too are the courts as the regulators are
empowered to adjudicate and impose fines on those
whom they find “guilty” of regulatory breach.
There is to be an ever-growing number of “ombuds”
with an overarching committee controlled by the
regulator to ensure uniformity. The “ombuds” are not to
be bound by the laws of parliament, the common law as
developed by the courts or the contracts entered between
parties. They needn’t follow the due process of law or
even their own precedent.
These are the most disconcerting elements of the
Twin Peaks system that SA is about to have.
n
* This is an edited version of a recent presentation by
Robert Vivian, professor of finance and insurance in the
Wits School of Economic & Business Sciences.
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EXPROPRIATION WITHOUT COMPENSATION

Pandora’s box opens
It started with farmland. Can it move onto retirement funds? Heaven help us.

R

ing another alarm bell. It’s sounded by the
intention of the ANC government to review and
amend s25 of the Constitution that deals with
property rights.
Eerily included in s25 is the provision that “property
is not limited to land”. Whatever does this mean?
What is it intended to mean, and to what mischievous
interpretations might it lead?
Amidst the heated contention over the move by the
ruling party for the state to expropriate land without
compensation, this tiny insertion at s25(4)(b) has so
far attracted no attention as to the perils that meddling
with constitutional “property” protections might invite.
Once a Pandora’s box has opened, it can be inordinately
difficult to close.
Be suspicious that the Economic Freedom Fighters
won’t allow it easily to close. The EFF has the bit
between its teeth and the ANC, preparing for the 2019
elections, is bending over to accommodate it.

S

tep one for the EFF has been the populist onslaught
against Jacob Zuma. With him removed, step
two is the populism of land redistribution without
compensation. Both are causes that the EFF has
championed with demonstrable success; not bad for a
party in opposition.
Step three, for the EFF to retain its populist relevance,
is the anti-white rhetoric of Julius Malema that daily
becomes more sinister. He has painted land redistribution
in a colour that defies the non-racialism enshrined as a
founding value of the Constitution. The ANC, in contrast
to the modifications introduced for support of the EFF’s

parliamentary motion on s25, has hardly muted it.
Step four draws closer. In the public process of s25’s
review, to be concluded by end-August, it’s apparent
that the provision of “property” not being limited to
land falls outside the terms of reference. So there’s no
immediate threat. However, once the principle (if that’s
how it may be described) of land expropriation without
compensation is accepted, other forms of “property”
enter the radar of political opportunists.

S

uch as what? Long-term savings accumulated prior
to a specified cut-off date, perhaps? Heaven help us.
Under apartheid, by definition, white people enjoyed
better education and better access to more highly-paid
jobs; hence better opportunity to build wealth. The
inequalities that flowed are endemic.
“In order to redress the results of past racial
discrimination,” says s25, parliament may enact
legislation where rights in the Bill of Rights are limited
“only in terms of law to the extent that the limitation is
reasonable and justifiable in an open and democratic
society based on human dignity, equality and freedom”.
To date, the controversy over land expropriation
without compensation has been inflammatory. This is
perfect for the EFF’s purpose, to be seen terrorising the
elite and fighting for the masses, without accountability
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for the damage being caused.
To the credit of President Cyril Ramaphosa, he’s
obfuscated it in qualifications about food security
and agricultural production. But on the “return” of
land used for non-agricultural purposes – residential,
industrial and commercial – there’s silence.

M

uch of the heat derives from the false assumption,
nowhere intimated in s25, that compensation
should be at the level of willing buyer and willing seller.
By the same token, little light is being shone on the
numerous constitutional protections against arbitrary
deprivation.
Overarchingly, the door has been opened for
amendment to s25. The danger is that it will fall victim
to political expedience, heightened by the danger that
next in line will be property other than land.
By all means, let the debate begin. By no means, let it
be overpowered by diatribe as a substitute for research.

51

Or be subsumed into an elevation of past redress over
economic consequence. Then it might do some good, if
only to clear the polluted air.
Embedded in the ANC phrase book is “the triple
challenges of inequality, poverty and unemployment”.
Looked at in silos, inequality is the easiest to remedy.
Simply, the richer can be made poorer without the
poorer becoming richer. Viewed in cohesion, remedy
has been formulated in the neglected National
Development Plan.
Ramaphosa was an architect of the NDP. He was also
an architect of the Constitution. As the advertisement
for a financial institution puts it, consistency is the only
currency that matters.
Ramaphosa’s is about to be tested.
n
• This article, by TT editor Allan Greenblo, was
originally published by BusinessLive and InceConnect
on March 6.
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GRAVY
I

t’s noted that Duduzane Zuma,
34 year-old son of you-knowwhom – has a house near my own.
He lives there on occasions that
he is in SA. Flashy cars, parked in
the tightly secured grounds, are
testimony.
So, when people ask whether my
neighbourhood experiences a high
rate of crime, I never know whether
my answer should include the
allegations against Duduzane.

uuuuu
he SA narrative is filled with
such acronyms as WMC
(white monopoly capital) and
EWC (expropriation without
compensation). They’ve become
hackneyed catchphrases that raise
the political temperature but are
close to meaningless.
By contrast, an acronym that
would be meaningful is ROC to
stand for the rightful owners of
capital. These are the pension funds
uuuuu
that represent the investments
has banged on exhaustively of people across all income
about the R60m or so that’s and race groups, that dominate
owed by the former No 1 in fringethe shareholdings in JSE-listed
benefits tax for “improvements” to
corporates and that stand to be hurt
his Nkandla homestead.
across the board by the WMC and
Now that there’re new leaders
EWC absurdities.
in place at SARS, it’s a good time
The counter of ROC – may it gain
to remind them of it. It’s also a
currency – is needed to change the
good pretext for them and Finance
bunkum in our overheated narrative.
Minister Nhlanhla Nene to offer
uuuuu
reassurance that all taxpayers are
et one must feel a certain
indeed treated equally.
support for EWC. For it
Evidence will be appreciated.
justifiably to apply anywhere, it
would be in the dispossessions that
uuuuu
he transition of the Financial
took place under the Group Areas
Services Board to the Financial
Act. An obvious example is the
Sector Conduct Authority, effective
removal of ‘coloured’ people from
(perhaps appropriately) from April 1, their homes around Loader Street
is intended to be smooth. Better, let it in the De Waterkant area of Cape
be disrupted by an analysis of where, Town.
how and why the FSB has fallen short
Their properties were bought
in giving effect to its own statutory
for a pittance, gentrified and onsold
duties and regulatory powers e.g.
at huge profits. None was more
supervision of retirement funds.
culpable than one Joyce Waring, wife

T
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a National Party cabinet minister.
But over the years these
properties have legitimately changed
hands several times. So then who’s
to be hit with EWC? Since profiteer
Joyce died 15 years ago, it will be
difficult to call on her for redress.
Thus do justice and practice
collide unless the EWC proponents
can offer solutions.
uuuuu
joke is like sex. Neither is any
good if you don’t get it.
n
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“I keep thinking we should
include something in the
Constitution in case the people
elect a moron.”

ROLEEN
HAS 53
CHILDREN
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come from child-headed households, or are former beneficiaries. They make
sure we consistently keep things simple, and transparent. (And that includes
our fees, which represent real value.) So, compare us to our competitors and
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HIS MOST PROMINENT FEATURE
The ability to listen is the attribute you should value most in an investment manager.
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